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The Australian Institute of Health and Welfare data published in 2002 shows a continued rise in health care
costs to the Australian community due to the growing number of people diagnosed with mental health
disorders. Those mental health disorders may originate from a number of sources, including work and non-
work-related factors. The so called work-related stress claims in all Australian jurisdictions are the most
expensive form of workers compensation claim. In the most part this is due to the lengthy period of absence
(duration) and complicated medical care which are characteristic of these claims. In Australia, in the last
decade, attempts have been made to reduce the costs of compensable stress-related claims by imposing
special legislative thresholds on such claims. This ‘back end’ approach to cost reduction has resulted in an
array of legislative formula designed to exclude work-related stress claims. This article surveys the various
legislative provisions dealing with work-related stress claims in Australia and provides an analysis of their
effectiveness. A range of options are presented as alternatives to the exclusion of particular forms of work-
related stress claims. The use of a corporate citizenship approach to the prevention and management of
stress claims is also discussed as a proactive alternative to occupational safety and health legislative
provisions and the workers compensation legislative exclusions.
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1. Introduction

Mental health disorders have been described as “a disturbance of
mood or thought that can affect behaviour and distress the person or
those around them, so that the person cannot function normally”
(AIHW, 2002). The International Classification of Diseases — 10th
revision (ICD-10), Classification of Mental and Behavioural Disorders
refers tomental disorders as ‘theexistence of a clinically recognisable set
of symptoms or behaviour associated in most cases as distress and with
interference with personal functions’ (WHO, 1992). Commonly mental
disorders affect a person's capacity to carry out their usual activities such
as work and employment. Although mental disorder is of course found
in the community in general there has been growing awareness of the
costs ofmental disorders which are caused by or contributed to bywork
(Dollard andWinefield, 2002). Dollard andWinefield in a survey of the
effects of work or the lack of it upon public health concluded that:

Recent modern work environments are increasingly characterised
by ‘too much work,’ ‘not enough work’ and ‘no work’ due to
economic rationalism and local imperative. Each of these unfavour-
able work states, emerging themselves from the way jobs are
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constituted, constructed and managed, has been associated with
economic and social costs (for example family issues), and increased
risk of stress-related disorders andmental health problems (Dollard
& Winefield, 1996).

As to the direct economic costs of mental health, Australian data,
collected by the Safe Work Australia shows a general trend of
increased workers compensation claims, as well as increased duration
of claims and claims costs in relation to stress-related conditions and
mental disorders. For example the number of claims for mental
disorders (which is a proxy for work-related stress claims) in
Australia increased from 5700 in 1997/8 to 8260 in 2004/5. This is
against a background of generally declining claims in relation to other
forms of injury and diseases suffered at work. In other words this
represents not just a rise in compensable claims but a proportionate
rise in mental health disorder claims as against all other workers
compensation claims. Likewise for the 1997/8 to 2004/5 the median
time lost for mental disorders suffered at work rose from 6.8 weeks
absence per claim to 9.7 weeks per claim. The peak period was 2001/2
with a median duration per mental disorder clam of 10.6 weeks. The
causes of mental stress were classified by Safe Work Australia by
allocation of incidence with reference to number of mechanisms,
including exposure to a traumatic event or occupational violence,
harassment, work pressure, workplace bullying, suicide or attempted
suicide and other factors. In effect claim types with fall into the
categories of physical–mental claims (such as trauma leading to a
hts reserved.
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psychological sequel), and mental–mental claims (such as harass-
ment, workload pressure and bullying). These classifications are
generally consistent with academic literature which notes the
stressors may be physical or psychological and may affect physical
and psychological health. A person's state of health may also act as a
stressor as it may sensitise a person to other sources of stress by
reducing the ability to cope (Dollard and Winefield, 2002). The
leading mechanism for a mental stress claim is work pressure which
also has the highest median absence from work rate of 17 weeks per
claim (in 2000/1). Interestingly those workers who made claims for
exposure to a traumatic event or occupational violence were absent
from work for approximately half the time of their colleagues who
made claims for work pressure stress (Safe Work Australia, 2009).
This phenomenon might be explained given that claims arising from
traumatic incidents are more readily identifiable in terms of medical
causation of injury and condition as opposed to the more difficult
mental–mental claims which often elicit a range of medical views on
causation. Research also indicates that there seems to be little
difference in the levels of work stress as between public and private
sector workers (Macklin, Smith, & Dollard, 2006). Overall this data
shows that the costs of stress-related/mental disorder workers
compensation claims are a matter of concern for employers, workers
compensation insurers and administrators. However, as will be
discussed below, the approaches to dealing with these issues is
fraught. In 1996 Dollard and Winefield observed that:

[t]he politics involved in conceptualising the stress problem and
in recognizing psychological disorder as a leading occupational
health issue in Australia has impaired advances towards preven-
tion and treatment and the status of occupational stress as a
national policy issue (Dollard & Winefield, 1996).

A review of occupational stress interventions in Australia in 2004
by Caulfield, Chang, Dollard, and Elshaug found that overall the focus
in Australia had been on individual level intervention and that little
data was available on organisational level interventions. Put another
way, the research undertaken showed that the emphasis in relation to
workplace stress had been placed on the individual coping mechan-
isms and strategies (2004). We argue in this paper that in the last two
decades legislators have dealt with the ‘stress problem’ by increas-
ingly reducing the potential for workers to claim compensation for
work-related stress conditions. This approach has had a number of
consequences. First, compensation litigation has become more
complex, expensive and delayed. Second, the costs of stress claims
have not been reduced by the legislative intervention. The current
legislative provisions focus on excluding stress claims thereby
providing few incentives for employers to implement organisational
stress management interventions. Third, the increasing exclusion of
claims from the workers compensation schemes must in time have
some consequences for the general health system. The Heads of
Workers Compensation Authorities of Australia (HWCA) has identi-
fied that the flow on or cost shift of compensation costs to the general
health and social security systems seems not to have been
investigated in detail to date (HWCA, 2000).1 The Australian Health
care system involves a complex interaction between State and Federal
governments and allegations of cost-shifting have been constant in
recent years (Buckmaster & Pratt, 2005).

This paper sets out to examine some of the relationships between
the policy considerations behind the legislation governing work-
1 It is fair to say that the cost-shifting between State and Territory workers
compensation and Federal funded social security systems is notorious and well
documented. See for example the Preliminary HWCA Submission to the Common-
wealth Reference Group on Welfare Reform (28th January 2000) at http://www.hwca.
org.au/documents/dfacsdraft.pdf (last accessed 13th May 2008). Cost estimates of the
effects of shifting the costs of mental disorders from workers compensation to social
security are not so far as the authors can discover available.
related stress claims and how those policies, practices and legislative
provisions might impact on the use of health care facilities outside of
the compensation system. This paper is in four parts. First, it will
briefly outline the data on mental health disorders in Australia. This
section will also look broadly at the causes of work-related stress and
mental health disorders. Second it surveys the range of legislative
approaches adopted in Australia in related to work-related stress.
Third, it provides an analysis of the effectiveness and implications of
those interventions upon employers and the broader Australian
community. Finally it proposes a corporate citizenship approach that
engages all stakeholders in developing proactive alternatives to the
prevention and management of stress claims.

2. Mental health disorders in Australia

The starting point for consideration of issues relating to mental
health in Australia is the study completed by the Australian
Statistician for the Australian Bureau of Statistics in 1997 entitled
the Mental Health and Wellbeing: Profile of Adults, Australia (The
Health and Wellbeing Report). This study has been the reference
point for numerous other contributions to the issue of mental health
in Australia. The Health and Wellbeing Report found that almost one in
five (18%) of Australians had a mental disorder with 12 months of the
time of the report data collection. Young adults had the highest levels
of mental disorders with the rate of disorder declining with age. Men
and women had similar prevalence rates for mental disorders,
although women over 35 had higher rates than men, and women
were more likely to suffer anxiety related disorders, whilst men were
more likely to suffer mental disorders through substance use. Most
people surveyed who had an affective disorder met the criteria for
depression (women 92% and men 83%) (ABS, 1997). The rate of
mental disorders was highest among those who lived alone (ABS,
1997). Significantly, for the purposes of this discussion, the highest
rates of mental disorders for men and women were found among
those who were unemployed or not in the labour force (ABS, 1997).
Co-morbidity, including physical conditions, is commonly reported
among mental disorders (ABS, 1997). Anxiety and affective disorders
generally had a more disabling effect than substance use disorders
(ABS, 1997). The use of health services increases with increased
disability, so that those people with combined mental disorders and
physical conditions will have increased health care use (ABS, 1997). In
their analysis of the data from the Health and Wellbeing Report,
Henderson, Andrews, and Hall (2000), observed approximately half as
many Australians have mental disorders as have chronic physical
disorders, and that anxiety disorders were the most prevalent form of
mental disorder followed by substance use and affective disorders.
They considered that these rates compared realistically with research
from the United Kingdom. The issue of concern for Henderson et al.
was whether all of the reported cases of mental disorder required
treatment. Strikingly, nearly two thirds of the people surveyed who
had mental disorders had not sought mental health treatment.
Importantly people with a mental disorder accessed general practi-
tioner services about nine times more often than people without
mental disorders (Henderson et al., 2000).

As to the relationshipbetweenmental disorder in the community and
the level of work-related stress conditions, some indicative research has
been conducted in Australia by Parslow, Jorm, Christensen, Broom,
Strazdins, D'Sousa who undertook a review of the mental health of a
cohort of governmentworkers in the Australian Capital Territory (2004).
Their research, consistentwithother studies, identified thatwork-related
mental strain and associated psychiatric disorder results from a
combination of employment factors which include heavy job demands,
limited input to decision making processes, lack of skill discretion with
the job and poorwork-based social support (Parslow et al., 2004; Dollard
&Winefield, 2002). Their study tookaccount of anumberof factors, but in
particular considered the amount of general practitioner health services
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consumed by workers reporting stressful work environments. The
Parslow et al. research found that employees working at lower levels
reported higher levels of work-related stress; however the research also
found that those at lower level positions tended to have better mental
health than those at higher level positions, although thesefindings varied
between men and women. Men tended to have poorer mental health at
senior positions,whereaswomen seemed to not be affected by employee
level alone. Interestingly, this study also showed that men working at
lower level positions used fewer general practitioner services than their
superiors.Women atmiddlemanagement levels were less likely to have
obtained GP services compared with their senior counterparts (2004).
The researchers found that those workers whose job demands were
moremanageable had significantly bettermental health.Menweremore
adversely affected by lack of skill discretion and women were more
adversely affected where job security was compromised. Consequently,
women with less job security and who worked longer hours used more
general practitioner services. Importantly, the authors concluded that the
relationship betweenwork stress and use of general practitioner services
was tangible. Given that the Australian Government bears a financial
responsibility for a large part of GP service provision through the public
healthcare system (known as Medicare), “initiatives aimed at reducing
work stress experiencedbygovernment employees…”might prove to be
a judicious use of Australian Government funding. This study, whilst
confined to Australian Government employees does draw an important
link between the uses of the health system by workers for work-related
matters.Whilst it may be that underworkers' compensation systems the
employer is liable for the costs of ill health arising from work-related
stress, there are implications in the Parslow et al. study that the
Australian Medicare system may also be affected by increases in health
services used by workers. This aspect will be discussed in more detail
below.

Importantly, a review of strategies designed to reduce occupational
stress found that these can be divided into two broad groups; individual
level interventions and organisational/individual interface interven-
tions. The former include individual coping strategies which help the
individual develop a capacity to build resistance to stress-related
situations. The latter attempt to address the issues of control and power
over work which an individual might have and which involve
restructuring tasks and work reorganisation (Dollard & Winefield,
1996). This divide in intervention strategies provides a useful model for
analysing the legislative approaches to work-related stress. Individual
level strategies inevitably impact upon health care costs and medical
care use usually because such strategies involve higher rates of
treatment per worker and may be reflected in workers compensation
costs and/or community health care costs. Organisational interventions
may be seen as work reorganisation processes. Caulfield et al. in their
review of occupational stress interventions in Australia found a paucity
of research available in relation to organisation interventions, with the
available research suggesting that organisational interventions were
likely to be more positive than the individual focused interventions
(Caulfield et al., 2004). They posited that the lack of published research
on organisational interventions might be due sensitivities surrounding
such research, that is, the exploration of work stress within an
organisation might provoke an increase in claims or alternatively the
publication of a successful strategy might give the opposition a
competitive edge (Caulfield et al., 2004). From a legislative point of
view, organisational interventions are most commonly evident in
Australia in provisions which exclude workers compensation claims
arising from management processes. This aspect is discussed below.

3. Causes of work-related stress and mental health problems

The foregoing section has briefly outlined the incidence of mental
health disorders in the Australia community and some of the issues
which arise from this. The following section considers the causes of
work-related stress. The European Agency for Safety and Health at
Work (EASHW) has identified 10 emerging psycho-social risk factors.
Emerging in this sense means new and increasing. New refers to a risk
which emerges as consequence of new processes, new technologies or
social and organisation change in the workplace. Increasing is a
reference to a rise in the number of hazards contributing to the risk,
the likelihood of exposure to those hazards rising or the effects upon
worker health worsening. These emerging risk factors include:

1. Precarious contracts in the context of unstable labour markets
2. Increased worker vulnerability due to globalisation
3. New forms of employment contracts
4. Feelings of Job insecurity
5. Ageing workforce issues
6. Long working hours
7. Work intensification
8. Lean production and outsourcing
9. High emotional demands at work

10. Poor work-life balance (EASHW, 2007, 2009a,b; Michie, 2002;
Williams, 2003)

New forms of employment and job insecurity are usually related to
the increase use of short-term part-time and casual contracts together
with every increasing demands for leaner production (Lipscomb et al.,
2007; Seifert, Messing, Riel, & Chatigny, 2007; Clark et al., 2007). This is
often accompaniedwith outsourcing of work to contractors. The pace of
work increases and as it does the risk of injury and harm also increases.
Likewise as theworkforcebecomes olderworkershealth andwell-being
is affected where they are not provided with ongoing training and
learning opportunities. As consequence the mental and emotional
impact upon workers increases often resulting in stress-related
conditions. Work intensification and restructuring in the form of
requirements for workers to handle increasing amounts of information
and copewithheavyworkloads often leads to feelingof insecurity and is
usually associated with closer attention being paid to efficiency and
performance (Quinlan, 2007). As noted below a considerable number of
workers cases relate to the issue of performance appraisal and the stress
arising fromthatprocess. Associatedwithwork intensification is the risk
of high emotional demands at work. This might arise from the actual
work itself, such as the work of health care providers, police and other
social sectors (Marchand, 2007). In some cases violence and bullying at
work can also add a further dimension to work place pressures and
frequently result in stress-related conditions affecting mental health
(Mayhew & Chappel, 2007; Saunders, Huynh, &Goodman-Delahunty,
2007; Bourbonnais, Jauvin, Dussault, & Vszina, 2007). Overlaid with the
issues arising out of bullying, which are substantial, are the effects of
downsizing and workforce reductions (Lee, 2000, Zapf, 1999; Danna &
Griffin, 1999; Greenberg, 2004). Finally, work-life balance or imbalance
is also associated with poor mental health where the demands of work
arising from precarious employment and work intensification in
particular lead to conflict between the demands of work and private
life (Oomens, Geurts, & Scheeper, 2007). Importantly, consistent with
Australian data, Lippel has observed that access to compensation for
psychological disability related to stress is more difficult for women
than for men, so that gender is an additional issue in relation to mental
health of workers (1999a,b). Further in the course of her analysis of
literature she identified a range of stressors which contribute to work-
related stress claims. These factors include lack of social support and
recognition, role conflict ambiguity and job changes, high workforce
turnover, heavy responsibilities, conflictual relations, overwork, nega-
tive evaluation, lack of training and control (Lippel, 1999a,b). Consistent
with these themes is the assertion by Greenberg that ‘…sound scientific
evidence has shown that people who believe they have been treated
unfairly on their jobs experience considerable distress. Feelings of
distress—especially when chronic in occurrence and extreme in
magnitude—have been linked to a wide range of adverse medical
conditions’ (Greenberg, 2004). It follows that the causes of workplace
stress are multi-factorial but usually consist of a blend work
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2 In Western Australia, Queensland, Victoria and the Commonwealth, a significant
work contribution is required to establish a disease type claim. Whereas, in New South
Wales, South Australia, ACT and Tasmania a substantial work contribution is required.
Interestingly Tasmania again adopts a more restrictive approach and qualifies its
provisions by requiring the substantial work contribution to be the major or most
significant factor.

3 In these jurisdictions it has been held that where a work stressor co-exists with a
managerial/administrative stressor the claim will be excluded. See Q-Comp v Education
Queensland[2005] QIC 46query; 176 QGIG 492, Hart v Comcare (2005)query 145 FCR
29 Wiegand v Comcare (No. 2) (2007) 94 ALD 154.

4 Acceleration relates to a disease which is progressive in its nature and the aggra-
vation occurs when the rate of progress is increased by some external stimulus. The
worker is entitled to claim payments for the resulting incapacity where the accelera-
tion produces some more severe or additional symptoms. Aggravation occurs where
external stimuli produces additional symptoms or an intensifying of the existing
symptoms which are incapacitating, albeit of a temporary nature, per Federal Broom Co
Pty Ltd v Semlitch (1964) 110 CLR 626.
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intensification issues which coincide with interpersonal challenges,
which if not properly managed, may lead to dysfunction at both a
personal and organisation level. The nexus between the organisational
and interpersonal present bothmanagement and legislative challenges.
At a management level the challenges relate to performance manage-
ment, prevention of workplace bullying and suitable workplace change
management. Those issues are beyond the scope of this paper, however,
the legislative responses to workplace stress are explored below.

4. Legislative requirements for work-related stress conditions

As noted in the introduction, claims for injury, disease or disability
caused or contributed to by stress at work are costly and time
consuming (Medibank Private, 2008). Australian State and Territory
governments have attempted to reduce these costs, usually by
legislating to exclude stress-related claims. Specifically, where the
worker's injury, disease or disability arises in circumstances involving
the exercise of reasonable administrative, disciplinary or related
powers by the employer and also by increasing the threshold work
contribution requirement for work-related disease. Up until the 1980s
most State and Territory workers' compensation schemes provided
that in the case of gradual onset conditions, the work element
required to make a compensable claim was simply that the work was
a recognisable feature in the condition. In the mid 1990s these
thresholds were raised, requiring the work contribution to be either
significant or material or substantial depending on the level of
workplace input which the State or Territory parliament desired.

In Australia, as in most jurisdictions which retain workers'
compensation schemes such as Canada and United States, workers'
compensation claims are broadly divided into two groups: claims for
injury or for disease related conditions. Personal injury arising out of,
or in the course of, employment is a legislative requirement typical in
all Australian jurisdictions. The Australian courts have established that
a wide scope of activities may be regarded as ‘arising out of’ or ‘in the
course of employment.’ Such activities include the worker doing
something reasonably required by the employer even it were not their
normal duties (Kavanagh v Commonwealth (1960) 103 CLR 547) and
even if the injury occurred in an interval between active work, and
intervals or interludes which occurred in the course of employment
where the employer had induced, or encouraged, the employee to
spend that interval or interlude at a particular place or in a particular
way (Hatzimandis v ANI Corp Ltd (1992) 173 CLR 473). This judicial
approach differs from the more restrictive approaches taken in
Canada and United States which as a general rule require some
evidence of the injury being connected with work activity.

A claim relating to a mental disorder or stress may arise either by
an injury or disease. In the case of injury claims it is necessary to show
the event lead to a sudden physiological change in the worker, but as
indicated above, it is not necessary to show that the event occurred
whilst the worker was actually working. This usually requires proof
that the medical condition arose out of a specific event that is usually
traumatic in nature, such as physical assaults, bank robbery, train
accidents or witnessing these events.With regard to disease, these are
compensable in specific circumstances which are discussed below.

5. Workers compensation for disease based conditions

The definition of disease is similar under most Australian com-
pensation schemes. For example, disease is defined under the Workers
Compensation and Injury Management Act 1981 (Western Australia) as
“any physical or mental ailment, disorder, defect, or morbid condition
whether of sudden or gradual development.” This form of words also
appears in the Safety Rehabilitation and Compensation Act 1988 (Cth) and
most other State and Territory provisions. InComcare vMooi (1991) 137
ALR 690 a decision dealing with the Safety Rehabilitation and
Compensation Act 1988 (Cth), the issue of a disease/ailment was
considered. It was held that if a worker was to claim compensation for
a stress-related disease, they must prove that their “…condition…is
outside the boundaries of normal mental functioning and behaviour.”
This early decision set a reasonably low threshold for claimants, but as
will be discussed below, this threshold has been subject to a range of
legislative interventions.

Conditions contracted by a gradual onset or process will not
normally fall within the definition of injury (Roberts v Dorothea Slate
Quarries Co Ltd, [1948] 2 All ER 201 and Zickar v MGH Plastic Industries
Pty Ltd (1996) 186 CLR 310). As noted, there is a need to show, at a
minimum, some specific identifiable trauma; albeit in some cases, of a
minute character (State Energy Commission v Van-Zyl (unreported, SC
(WA), SCL4879, 27 April 1983). In order for a disease to be
compensable, there must be an employment contribution to the
development of the condition. This is in marked contrast to the
situation where the claim is made for an injury. As shown above, such
a claim may be compensable even if there is no active work
contribution but the activity falls within the scope of the employment
because the worker happened to be at work when the event occurred.

The level of employment contribution required in thecaseof a disease
claim under the various State and Territory compensation legislation
varies, although there are common features.2 With the exception of the
Commonwealth and Queensland3 a disease condition may nevertheless
be compensable even though the employment factor is not the only
significant cause of the disease and further there may be a number of
factors causing the disease some of which may be not work-related.

In most States and Territories a condition recognised as a disease
may be compensable under the legislation where there has been an
acceleration or aggravation of a pre-existing condition.4 In relation to
stress cases this means that a worker may have a claim for the ag-
gravation or acceleration of a pre-existing stress-related condition.

To summarise the above issues: the overall effect of these various
disease claim provisions is that stress-related claims in Australia are
compensable if the applicant can establish the requisite employment
contribution. They are compensable notwithstanding that the worker
had a pre-existing mental disorder and further the worker is entitled
to succeed even where there are other incapacitating conditions so
long as the work stress is a significant or substantial contributor to the
condition. This formulation for the success of work-related stress
claims is perceived by some stakeholders in the compensation system
to be too lenient and leaving it open for workers to attach liability, cost
and expense to an employer for conditions which are not work-
related. As a consequence of concerted pressures in the early 1990s
governments in all jurisdictions responded by not only increasing the
work contribution thresholds, as noted above, but also by directly
excluding claim which arose in certain circumstances. These exclu-
sions have become known as the industrial relations exclusions. Set
out below is a discussion of the various common elements of the
exclusionary provisions for stress-related claims.

http://www.medibank.com.au/Client/Documents/Pdfs/The-Cost-of-Workplace-Stress.pdf
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6. Discipline, disciplinary and administrative action by the employer

The Commonwealth, New South Wales, Victoria, Western Australia
and ACT have similar legislative provisions which limit the scope of
stress claims where the stress arises out of various management and
industrial relations issues. The Commonwealth, in particular, precludes
compensation where the stress arises out of reasonable disciplinary
action. SouthAustralia, Northern Territory and Tasmania however, have
provisions that exclude compensation for reasonable administrative
action. Queensland provisions refer to reasonable management action.
7. Disciplinary action

In Re Rizkallah v Australian Postal Corporation (1996) 23 ALD 572 the
question arose as to whether or not an employee who had received
counselling in herworkplacedue to her poorworkperformanceand as a
consequence developed an anxiety disorder had been subject to
reasonable disciplinary action. It was held that disciplinary action was
an action that contained “all aspects of the system of rules for the
conduct of employees and enforcement of those rules by anymeans.” In
a very detailed analysis of these provisions inComcare v Chenhall (1992)
109 ALR 361 Cooper J noted that disciplinary action included only the
action itself, not the stepswhich lead to the decision of such disciplinary
action. This was considered to be a fairly narrow interpretation. This
view was also adopted in Re Quarry v Comcare (1997)47 ALD 113 and
Arthur v Comcare (2004) AATA 241 where, in both cases it was held
that counselling sessions did not form part of the disciplinary action.
However, in Re Choo v Comare (1995) 39 ALD 399 which dealt with the
same legislation it was held such sessions did constitute part of
disciplinary action. The effect of this exclusion is that if the workers
condition arises from stress caused through reasonable disciplinary
action the claim will be excluded. Similar outcome result from the
following exclusions discussed below.
5 Sinclair's case attracted considerable attention as he had been dismissed from
teaching due to allegations of sexual misconduct with a student. See ‘Affair teacher's
compo to spark law change.’ Sydney Morning Herald 5 April 2005 http://www.smh.
com.au/articles/2004/04/05/1081017080336.html?oneclick=true (last visited 26th
April 2006).
8. Performance appraisal

New South Wales, the Commonwealth and ACT specifically refer
to performance appraisal as being a ground for excluding a stress
claim. In South Australia, Northern Territory, Tasmania and Queens-
land a performance appraisal could be included as reasonable
administrative or management action andwould therefore fall outside
the exclusions. As noted the South Australian and Tasmanian
exclusion provisions in relation to stress refer to reasonable
administrative action by the employer as being actionwhich excludes
a stress claim should the condition arise from that action. This
exclusion has broader application than the concepts of disciplinary
action or discipline. This limitation was applied in Department of
Education v F [2004] TASWRCT 43 where it was held that mere
allocation of workload constitutes an administrative matter and any
stress arising out of that action would not give rise to a claim in those
States which have these exclusions.

Stress arising fromperformance appraisalwill exclude a claim inNew
South Wales, ACT, South Australia, Northern Territory, Tasmania the
Commonwealth and Queensland. These jurisdictions have set the bar
considerably higher than Western Australia and Victoria. However, it is
notable that stress arising from mere performance of duties, (even if
subject to correction and direction from time to time) and workload
issues would normally be considered as unaffected by the exclusions
applying to stress claims. As indicated above, a claim may still be
compensable even if the stress is caused by administrative action,
disciplinary action or discipline provided that the worker can show that
another non-excluded stressor was evident and the stress not due to
wholly or predominantly administrative action, disciplinary action or
discipline.
9. Unreasonable and harsh behaviour on the part of the employer

Evenwhere it is established that the stress is related to the discipline,
disciplinary or administrative action of the employer the worker may
succeed with a stress claim where the behaviour of the employer is
regarded as unreasonable. In Catholic Care v Wrafter, (unreported, CM
(WA), 60/96, 28 October 1996) it was held that the manner in which a
disciplinary meeting was held was unreasonable and harsh, therefore
resulting in the worker suffering stress. This decision was followed in
other cases (Housing Industry Assoc v Murten (unreported, CM (WA),
231/01, 26 November 2002) confirmed on appeal in Housing Industry
Assoc Ltd v Murten [2004] WASCA 139). In Department of Education &
Training v Sinclair [2004] NSW WCC 90 it was held that action by the
employer to totally prohibit contact by the respondent/worker with
students of a school and failure to provide details of the allegations itwas
investigating was unreasonable.5 This decision was overturned on
appeal on the basis that in determining whether the employer's actions
were unreasonable it was necessary to take into account the overall
process rather than to focus on a particular “blemish” in the process
(Department of Education & Training v Sinclair [2005] NSWCA 465 at
para 97). InMitsubishi Motors Australia v Lupul [2004] SAWCT 130 it was
held that reasonableness must be considered in the light of certain
factors, for example, theworkers history, age, personality and legitimate
expectations.

A number of Commonwealth cases also illustrate various aspects of
the requirements needed to establish unreasonable disciplinary action
by anemployer. InDimitriou v Australian Postal Corporation (unreported,
AAT, No V91/383, 14 January 1993) the tribunal found that what
constitutes reasonable disciplinary action would depend upon the
nature of the employee's duties, the worker's conduct and the laws
governing the worker's duties. In Re Bartlett v Comcare (1996) 40 ALD
709 an employee who was suspended from her duties as a result of
browsing confidential information but who was not given a chance to
respond to allegations of misconduct was awarded compensation as it
was held that her employer has acted unreasonably. A similar outcome
occurred in Asker vWorkCover Corporation [2004] SAWCT 115where an
employer's action were seen as unreasonable where it dismissed a
worker for participating in industrial action when the worker denied
this and was subsequently proven correct (see also Rukavina v
Bridgestone Australia Ltd [2005] SAWCT 79). Even if disciplinary action
is appropriate the employer must be still be careful not to impose an
excessive penalty as this may be regarded as unreasonable behaviour
and provide an avenue for entitlement for the worker (Delongville v
South Australia Police [2004] SAWCT 31).
10. Reasonable discipline, disciplinary and administrative action
by an employer

The discipline, disciplinary or administrative action taken by the
employer in dealing with an employee may be regarded as
reasonable; so that if it is established that the stress is predominantly
related to such action the workers claim will fail. The employer's
disciplinary actions will usually be reasonable where there are
allegations of criminal conduct by the worker, for example, a worker
failing to disclose pre-employment convictions (Fernandez v South
Australia (unreported, SC (SA), No. SCGRG 93/1558, 28 July 1994) and
deceitful (Delongville v South Australia Police (2004) SAWCT 31, and
fraudulent behaviour (Pawluk v WorkCover [2004] SAWCT 85).

Where no charges have been laid, but allegations are serious, the
employer needs to proceed with more care. The requisite level of care
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(which will vary according to the circumstances) was satisfied in
numerous cases, for example, a teacher receiving a number of formal
warnings and meeting over serious allegations, (Abrahams v St Virgil's
College (unreported, SC(Tas), Underwood, J, 53/1998, 11 May 1998) an
employer organising several meetings to allow a worker the opportunity
toanswerallegationsofmisconduct (BoydvWorkCover [2004]SAWCT76)
and an employer holding discussions with a teacher over inappropriate
behaviour towards students (Kershaw v Department of Employment,
Training and Further Education [2003] SAWCT). In all the above situations,
it was found by the courts that the employers had taken reasonable
disciplinary action because theworker had been given the opportunity to
answer allegations and consider their conduct. As noted above there are
number of other specific exclusions which apply to prevent a worker
proceeding with a compensation claim, these generally include (in most
jurisdictions) stress-related conditions arising from transfer, (Jenkins v
Western Australian Department of Training [1999] WASCA 199) redeploy-
ment or redundancy (Levi v Unisure Pty Ltd (University of Adelaide [2000]
SASC 167)) or failure to obtain promotion (Re Awad v Comcare (1996) 45
ALD 400) or failure to be awarded any other benefits (Re Frank v Comcare
(1996) 41 ALD 597, Golds v Comcare [1999] FCA 1481, Trewin v Comcare
(1998) 84 FCR 171). It is not necessary to traverse all of these exclusions,
suffice to say that the worker who makes a compensation claim in
circumstances where the employer raises the defence of one or more of
thesematters theworker is really put to proof in relation to the causation
of their stress-related condition. These exclusions require a close
examination of the conduct of the worker and employer and in many
respects mimic the kind of investigation familiar to those involved in
industrial relations litigation. The litigation of these cases often points to
breakdowns in organisation change management structures and fre-
quently to poor interpersonal interactions. A related issue which space
doesnotpermit adetailedexaminationof is thequestionofprevention.All
Australian jurisdictions have occupational health and safety (OHS) laws
which enable inspectors to enter a workplace to review or investigate
workplacehazards. Thedetectionofworkplace stressors suchasworkload
pressures or bullyingmay implicate OHS action. In Australia prosecutions
for bullying and stress-related hazards are notorious difficult because of
the criminal standard of proof required to prosecute (Work Safe Victoria,
2009). Only theOccupational Health, Safety andWelfare Act 1986 (SA) and
Occupational Health and Safety Act 2000 (NSW) have specific provisions
which address workplace bullying as a hazard.

11. The Commonwealth's position since 2006

The Australian Safety and Compensation Council (nowknown as Safe
Work Australia) commissioned a survey of the respective exclusion
provision in Australian workers compensation legislation entitled Aus-
tralian Workers' Compensation Law and it Application — Psychological
Injury Claims (the Pearce Report). The Pearce Report concluded that the
stress exclusion provisions in each jurisdictionwere largely homogenous
and whilst there were some semantic differences in the threshold work
contribution tests, that these differences were not substantial. Three
important points were made in the Pearce Report. First, as at November
2006, the Safety Rehabilitation and Compensation Act 1988 (Cth), did not
allow exclusion of claims based on reasonable administrative action.
Second, amendments should be made to the Safety Rehabilitation and
Compensation Act 1988 (Cth), to align it with other jurisdictions and
finally the authors noted that “…great benefits might be obtained
through attempts at prevention and early rehabilitation of psychological
injuries” (ASCC, 2006). The latter conclusion is however arrived at
without any statistical analysis and it is hard to see how the authors have
come to this view other than by the implied observation that the current
exclusion provisions simply establish a myriad of complexities through
which a worker must proceed in order to obtain income support.

In 2006 the Commonwealth Parliament amended the Safety
Rehabilitation and Compensation Act 1988 (Cth), to further strengthen
the exclusion provisions under that Act. The amendments removed
the uncertainties, which had arisen by reason of the inconsistent
judicial approaches shown in some of the cases dealing with whether
counselling and performance appraisal were included in the disci-
plinary action taken by the employer noted in the commentary above.
In addition, up until 2006 the Safety Rehabilitation and Compensation
Act 1988 (Cth), required that only a material work contribution was
necessary to activate a claim for a compensable stress-related
condition. This threshold has now been increased to require a signi-
ficant degree of work contribution to the compensable stress-related
condition and this term has been defined to mean a degree that is
substantially more than material. In addition, prior to 2006 the Saf-
ety Rehabilitation and Compensation Act 1988 (Cth), exclusions were
similar to the Western Australian and Victorian provisions which
focus on the employer taking reasonable disciplinary and related
action. Since 2006 the exclusion provisions provide as follows:

(1) [A claim for a disease based stress-related condition can be made]
but does not include a disease, injury or aggravation suffered as
a result of reasonable administrative action taken in a rea-
sonable manner in respect of the employee's employment.

(2) For the purposes of subsection (1) and without limiting that
subsection, reasonable administrative action is taken to include
the following:
(a) a reasonable appraisal of the employee's performance;
(b) a reasonable counselling action (whether formal or

informal) taken in respect of the employee's employment;
(c) a reasonable suspension action in respect of the employee's

employment;
(d) a reasonable disciplinary action (whether formal or

informal) taken in respect of the employee's employment;
(e) anything reasonable done in connection with an action

mentioned in paragraph (a), (b), (c) or (d); and
(f) anything reasonable done in connectionwith the employee's

failure to obtain a promotion, reclassification, transfer or
benefit, or to retain a benefit, in connection with his or her
employment.

“Disease” means:

(a) an ailment suffered by an employee; or
(b) an aggravation of such an ailment;

that was contributed to, to a significant degree, by the employee's
employment by the Commonwealth or a licensee.

“Significant degree”means a degree that is substantially more than
material.

As can be seen from these provisions, the Safety Rehabilitation and
Compensation Act 1988 (Cth) has amalgamated all the of the exclusion
provisions which have been applied in other jurisdictions. This
approach broadens the scope of the exclusion clause. In addition,
the threshold of significant degree of contribution has been clarified
so that save for Tasmania, this threshold is probably the most
stringent in Australia. We argue that in effect because the Safety
Rehabilitation and Compensation Act 1988 (Cth) now includes the
combination of a higher threshold and more extensive exclusions
these provision are the most extensive exclusion clauses in the
Australian legislative landscape (Tomaras & Nielson, 2007).

There are two issueswhich arise from this change. First, since theHigh
Court decision in Attorney-General (Victoria) v Andrews [2007] HCA 9 the
CommonwealthGovernment is now free to licensemulti-state employers
toexit theStateandTerritoryworkers' compensationsystemsandoperate
under the Safety Rehabilitation and Compensation Act 1988 (Cth) (known
as Comcare). This migration has arisen out of a demand by multi-state
employers to reduce their compliance costs for workers compensation
and occupational health and safety. By granting licenses to large multi-
state employers tomove to Comcare, large numbers ofworkers have now
migrated into coverage under the Safety Rehabilitation and Compensation
Act 1988 (Cth). Thus, by reason of the decision in Attorney-General

http://www.safeworkaustralia.gov.au/NR/rdonlyres/6C3352C9-7A50-421C-AA40-8B6F9DC10FFF/0/PsychInjuryClaimsReport.pdf
http://www.aph.gov.au/library/pubs/bd/2006-07/07bd122.pdf
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(Victoria) v Andrews, moreworkers are now covered under Comcare than
ever before and the numbers are likely to rise as more employers choose
this course. As a consequence, growing numbers of workers will be
required to complywith the stress exclusion provisions outlined above. In
short, growing numbers ofworkerswill find it hard tomake compensable
stress-related workers compensation claims in Australia.

Second, there is a tendency in nations with multiple State and
Territory jurisdictions such as Australia, Canada and the United States,
for there to behigh levels of comparison and to someextent ‘templating’
of provisions considered to be transferable across borders. Perhaps the
nest example of this in Australia has been the development of the stress
claim exclusion clauses that had their genesis in Victoria and were later
refined and included in all other jurisdictions (as shown in Table 1). The
adoption of the Commonwealth template for stress claim exclusions is
therefore likely to be adopted in many jurisdictions especially Victoria
and South Australia where there is an indication of increasing levels of
stress claims (cf Figs. 1 and 2). As a consequence the importance of the
changes to the Safety Rehabilitation and Compensation Act 1988 (Cth)
cannot be overstated and represent a continuing trend in attempts to
restrict compensable stress-related claims.

12. The effectiveness of exclusion provisions

As noted earlier in this paper, compensable stress-related claims
are the most expensive form of compensation claim in almost every
6 It is important to highlight several issues before an analysis of this data is
undertaken. For example, the availability of statistical data to the public in several
jurisdictions was, at the time of writing, very limited. Other issues were also brought
to light, for example, different jurisdictions collate and present data in different modes,
which in turn, increased the difficulty in accurately comparing one jurisdiction to
another. During the compilation of data, it became evident that stress related statistics
were not as readily available as first thought. Although all jurisdictions provided
statistical reports, many however did not provide sufficient detail. For example,
general stress related data was provided, such as the overall total of claims lodged
within each financial year, however, this data was often apportioned into lost-time
and no lost-time figures. This posed a significant problem. Although it was useful to
have general statistical stress related data, it was also vital to know the total number of
lost-time stress related claims in order to understand whether a workers' stress
related condition may be so severe that it warranted their absence from work.
Additionally, many statistical reports only provided current statistics and did not
extend to past statistical years. This too, posed a significant problem. In order to
effectively analyse the effect of legislative amendments upon stress related claims, it
was necessary to observe statistical data before the amendments were implemented
and after they were implemented. A major difficulty in comparing data was the
manner in which each State and Territory compiled and presented information. Each
jurisdiction presented data in different modes. For example, West Australian statistical
reports present stress related claims in lost-time figures only, whereas the
Commonwealth, New South Wales and Queensland present data in lost-time and no
lost-time combined figures. There was also a variation in the category in which a stress
related claim was presented. For example, the Commonwealth presented data on the
number of claims accepted by Comcare per financial year, several States and
Territories based their data on which financial year the stress claim was received by
WorkCover, while the remainder based their data on the financial year in which the
injury occurred. This again made it difficult to compare one jurisdiction's data with
others. There was also a difference in relation to the type of stress claim which was
presented in the reports. For example, some jurisdictions based their data on the
mechanism of injury, while the others present data on the nature of injury. One
jurisdiction (South Australia) also compiled their statistics by separately analysing the
data from exempt employers (self-insured employers who manage their own claim)
and non-exempt employers (those who are insured by WorkCover). This jurisdiction
only provided selected statistics in both exempt and non-exempt mode, and favoured
presenting the majority of data in non-exempt mode. Such a mode was not evident in
any other jurisdiction. The data for this paper was collected from the following
sources: H Karimi WorkCover WA 2006, pers. comm., 19 Sept 2007. H Karimi
WorkCover WA 2007, pers. comm., 2 Januaryy2007.,J Dertilis WorkCover SA 2001,
pers. comm., 31 January., B Hasler WorkCover ACT, 2007, pers. comm., 2 February
2007, Victorian WorkCover Authority, 2004–2005 Statistical Summary WorkCover
NSW, Statistical Bulletin 1999/2000, WorkCover NSW, Statistical Bulletin 2000/2001,
WorkCover NSW, Statistical Bulletin 2001/2002, WorkCover NSW, Statistical Bulletin
2002/2003, WorkCover NSW, Statistical Bulletin 2004/2005 U Sreedharan Q-COMP
2007, pers. comm., 19 January 2007, WorkCover QLD Annual Reports 1996/1997,
1997/1998, 1998/1999, WorkCover Queensland Scheme Statistics 1999/2000, Work-
Cover Queensland Scheme Statistics 2000/2001, WorkCover Queensland Scheme
Australian jurisdiction. To combat the rising costs, each State and
Territory has implemented legislative amendments to reduce the
number of compensable stress-related claims lodged by workers. In
order to assess whether such provisions have been successful, it is
essential to analyse statistical data from each jurisdiction, highlighting
when amendmentswere implemented in each State and Territory and
whether the subsequent number of claims were reduced or stabilised.
Table 1 shows when the respective legislative amendments to include
stress claim exclusions were introduced in each jurisdiction.

Fig. 1 below shows the proportion of compensable stress-related
claims among the overall workers' compensation claims in each State
andTerritory. Theseproportions include both lost-timeandno lost-time
claims (lost-time claims indicate claims where the worker was absent
from employment for one work shift or more and no lost-time claims
indicate claims where the worker was not absent from employment).
Fig. 2 highlights the proportion of lost-time stress-related claims as
against lost-time workers compensation claims in general.6

In Western Australia and South Australia, amendments were
implemented in 1993 and 1995 respectively. In both States, it can be
seen that the overall number of stress-related claims still continued
to increase only slightly in the years after the implementation of
amendments. There was a slightly different scenario in the ACT, where
overall figures fluctuated. Lost-time and no lost-time claims combined
appeared to increase initially and then decrease. It is not possible to
comment on whether legislative amendments implemented in 1997
Statistics 2001/2002, WorkCover Queensland Scheme Statistics 2002/2003, Work-
Cover Queensland Scheme Statistics 2003/2004, WorkCover Queensland Scheme
Statistics 2004/2005, WorkCover Queensland Scheme Statistics 2005/2006, K Hor-
wood NT Worksafe 2007, pers. comm.., 22 January, L Khull Workplace Standards
Tasmania 2007, pers. comm.., 14 February 2007 , Years 1995/96 – 1999/2000 based on
new claims received by Comcare. Years 2002/03 – 2005/06 based on nature of injury
claims accepted by Comcare., New Claims Received by Comcare: Safety, Rehabilitation
and Compensation and Other Legislation Amendment Bill 2000, 2000–2001 Bills Digest
No.11. Retrieved March 19, 2007, from http://www.aph.gov.au/library/Pubs/bd/2000-
01/01BD111.htm, Comcare 2003, Comcare Annual Report 2002–2003, p.16. Retrieved
March 20, 2007, from www.comcare.gov.au/_data/assets/pdf_file/1021/Comcare_AR-
2002-03.pdf. Comcare 2004, Comcare Annual Report 2003–2004. RetrievedMarch 20, 2007,
from http://www.comcare.gov.au/publications/general/comcare_annual_report_2003-
2004/performance_snapshot, Comcare 2005, Comcare Annual Report 2004–2005. Retrieved
March 20, 2007, from http://www.comcare.gov.au/publications/general/comcare_annual_
report_2004_-_2005/performance_snapshot, Comcare2006, ComcareAnnualReport 2005–
2006, p. 24. Retrieved March 20, 2007, from http://www.comcare.gov.au/__data/assets/
pdf_file/24458/Comcare_Annual_report_05-06.pdf, WorkCover Western Australia 2007,
Number of Work-Related Stress by Year Claim Lodged, WorkCover Corporation South
Australia 2007, Statistics., ACT WorkCover 2007, All Claims — Group 10 Mental Disorders
(Nature of Injury), VictorianWorkCover Authority n.d. 2004–2005 Statistical Summary, pg.
16. RetrievedMarch20, 2007, fromhttp://www.worksafe.vic.gov.au/wps/wcm/resources/
file/ebcca6435d4cc68/statistical_summary.pdf.Victorian WorkCover Authority 2007,
Standardised Claims WorkCover New South Wales 2004, Statistical Bulletin 2001/02, pp.
29 & 64. RetrievedMarch 20, 2007, from http://www.workcover.nsw.gov.au/NR/rdonlyres/
4BBA1D7E-F34E-4D6E-81F9-15F6FB3AD4C0/0/statistical_bulletin_01_02_520_4.pdf,
WorkCoverNewSouthWales 2005,Statistical Bulletin 2002/03, pp. 29&70. RetrievedMarch
20, 2007, from http://www.workcover.nsw.gov.au/NR/rdonlyres/9AAAB281-77F9-48A3-
8664-991CB0CEFD46/0/statistical_bulletin_02_03_520_5.pdf , WorkCover New South
Wales 2005, Statistical Bulletin 2004/05, pp. 43 & 86. Retrieved March 20, 2007, from
http://www.workcover.nsw.gov.au/NR/rdonlyres/9AAAB281-77F9-48A3-8664-
991CB0CEFD46/0/statistical_bulletin_02_03_520_5.pdf, Q-COMP Queensland 2007, Statis-
tics. Q-COMP, n.d. Queensland Workers Compensation Scheme 2000–2001 Statutory Claims
Analysis, p. 2. Retrieved March 20, 2007, from http://www.qcomp.com.au/downloads/
corporate/statistics/stats_publication_00_01.pdf , Q-COMP, n.d. Queensland Workers Com-
pensation Scheme 2001–2002 Statutory Claims Analysis, pp. 2 & 4. RetrievedMarch 20, 2007,
from http://www.qcomp.com.au/downloads/corporate/statistics/stats_publication_01_02.
pdf , Q-COMP, n.d. Queensland Workers Compensation Scheme 2002–2003 Statutory Claims
Analysis, pp. 2 & 4. RetrievedMarch 20, 2007, from http://www.qcomp.com.au/downloads/
corporate/statistics/statistics_report_0203.pdf , Q-COMP, n.d. Queensland Workers Compen-
sation Scheme 2003–2004 Statistics Report, pp. 1 & 6. RetrievedMarch 20, 2007, from http://
www.qcomp.com.au/downloads/corporate/statistics/statistics_report_0304.pdf , Q-COMP,
n.d. Queensland Workers Compensation Scheme 2004–2005 Statistics Report, pp. 6 & 10.
Retrieved March 20, 2007, from http://www.qcomp.com.au/downloads/corporate/statis-
tics/statistics_report_0405.pdf, Q-COMP, n.d. Queensland Workers Compensation
Scheme 2005–2006 Statistics Report, pp. 5 & 6. Retrieved March 20, 2007, from http://
www.qcomp.com.au/downloads/corporate/statistics/statistics_report_0506.pdf Northern
Territory Worksafe 2007, Statistics. Workplace Standards Tasmania 2007, Statistics.
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Table 1

Jurisdiction Year of amendments to include exclusion provisions

Commonwealth 1988
Victoria 1992
Western Australia 1993
South Australia 1994
Northern Territory 1994
New South Wales 1995
ACT 1997
Queensland 1997
Tasmania 2001
Commonwealth 2006 further amendments
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in the ACT had any effect on overall compensable stress-related figures
as data was not available prior to 1999/2000. In Victoria, it can be seen
that from 1995/1996 to 2005/2006, the overall number of compensable
stress-related claims increased gradually from 4.8% to 8.5%, with the
highs proportion of 9.1% recorded in 2004/2005. It is difficult to establish
whether changes to the Victorian workers compensation legislation in
1992 had any effect on the number of stress claims, as data before 1995
was not available.

In New South Wales, there was an increase in the total number of
compensable stress-related claims up until 1995/1996, when legisla-
tive amendments were implemented. In the financial year of 1996/
1997, a year after the amendments, there was a slight reduction in
numbers from 2.8% in 1995/1996 to 2.6% in 1996/1997. After this
period, the total amount of compensable stress-related claims
dramatically increased, with the greatest percentage recorded in
2004/2005 of 6.4%. In Queensland, the number of stress claims
stabilised at 1.9% after the amendments were enacted in 1997.
However, from 1999/2000 onwards, the percentage began to increase.
In Tasmania, after amendments were made in 2001, the overall
number of compensable stress-related claims increased from 3.0% in
2000/2001 to 3.2% in 2001/2002, however, slightly reduced in 2002/
2003 to 2.8%. This figure increased again in 2003/2004. At the time of
writing this paper, amendments to the Commonwealth legislation
have recently been put in place which will further limit access to
compensable stress-related claims. It should be noted, however, that
the total number of compensable stress-related claims accepted and
received by Comcare was significantly higher than any other
jurisdiction, with the highest percentage recorded in 1995/1996 at
11.8%. This percentage, over time, has gradually reduced, with a lower
percentage of 4.2% recorded in 2005/2006.

Fig. 3, as already noted, breaks down compensable stress-related
claims and general workers compensation claims into lost time only.
Generally, in most jurisdictions, a lost-time claim is a claim whereby
Fig. 1. Lost-time compensable stress-related claims as a proportion of all lost-time workers
footnote 6).
the worker is absent from employment for one day or more. In
Western Australia, lost-time compensable stress-related claims
gradually increased, even after the 1993 amendments were imple-
mented. This was also seen in South Australia. In the ACT, between the
years of 1999/2000 and 2003/2004, lost-time figures remained steady,
hovering between 2% and 2.9%. Lost-time figures peaked, however, to
4.1% in 2004/2005, and then dropped to 3.3% in 2005/2006. It is
impossible to comment on whether legislative amendments imple-
mented in the ACT in 1997 had any effect on lost-time figures, as data
was not available before 1999/2000. In Victoria, lost-time compensa-
ble stress-related claims increased in the years between 2000/2001
and 2005/2006. Again, it is impossible to determine whether or not
amendments made to legislation in 1992 had any effect in reducing
lost-time compensable stress-related claims as such data is not
available before 2000/2001. In Tasmania, there was a slight reduction
in the percentage of lost-time compensable stress-related claims in
2000/2001, the same year in which amendments were implemented.
However, from 2001/2002 onwards, lost-time compensable stress-
related claims gradually increased. It is not possible to comment on
lost-time percentages in the Commonwealth, ACT, Queensland and
New South Wales as this information was not available at the time of
writing this paper.

13. Trends evident from statistical data

By analysing the statistical data from each State and Territory as
set out in Fig. 4 below (which should be read with Table 1 above), it
can be seen that compensable stress-related claims have been on the
rise, regardless of legislative amendments being implemented. The
interesting exception to this is the Commonwealth. Although in some
jurisdictions, such as Tasmania, New South Wales and Queensland,
implementation of amendments has seen a very slight decrease in
compensable stress-related claims, this reduction trend does not
continue for more than two consecutive financial years. This might
indicate that the legislative amendments adopted within each
jurisdiction have had little effect on reducing the total amount of
overall and lost-time compensable stress-related claims.

However, it can be argued that in some jurisdictions the
amendments have had an effect in stabilising compensable stress-
related claims. For example, in Western Australia, although the total
amount of lost-time compensable stress-related claims increased
after the 1993 amendments, they did in fact stabilise to 2%–2.5% in the
years from 1997/1998 to 2004/2005. Compare this situation to that of
other jurisdictions whereby the amendments have failed to stabilise
the lost-time compensable stress-related numbers, for example,
South Australia, where from the years between 1990/1991 and
2005/2006, the percentages drastically fluctuated from 0.1% to 8.6%. In
' compensation claims in Australian jurisdictions (data collected from sources noted in



Fig. 2. Lost-time claims for work-related stress claims (data collected from sources noted in footnote 6).
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order to test the data collected from each jurisdiction this was
compared, so far as possible, with the recent statistical information
compiled by SafeWork Australia. There were also gaps in this data set.
Fig. 4 shows the trend of compensable stress-related claims from 1988
to 2005 across all jurisdictions.

The rise in compensable stress-related claims can be attributed to
several causes. It could be argued that legislative amendments to
exclude stress claims in each jurisdiction have had little effect.
However in the case of the Commonwealth the decline in compen-
sable stress-related claims is evident from the data. It is surprising
then that the Commonwealth has taken action to further reduce the
potential for claims. In other jurisdictions where compensable stress-
related claims continue to rise this may be due to a number of factors.
It is possible to speculate that workers who are employed within
industries that have expanded economically at a rapid rate may be
subject to highly stressful environments. There may also be a greater
awareness of stress in the workplace by workers as a result greater
publicity of this issue in recent times. Also, workersmay be attributing
their stress to other factors which fall outside the scope of legislative
exclusions. Additionally there is some evidence that the incidence of
workplace bullying is on the increase, or at least the awareness of
workplace bullying is growing, leading to an increase in litigation in
this respect (Field, 2003; Einarsen, 1999; Einarsen, Heol, Zapf, and
Cooper, 2003). This may also be reflected in claims for workers
compensation and also claims in relation to workplace harassment
(AIFS, 2004; ECDGEIRSA, 1998; Willness, Steel, & Lee, 2007).

To return to the original theme as was established in the first part
of the paper, mental health costs are a significant issue in the
Australian health care system. Added to these costs are the associated
and perhaps parallel rise in costs and claims for work-related stress.
Work stress claims have over time been more difficult to pursue due
Fig. 3. Lost-time stress claims as a proportion of all workers compensatio
to a range of exclusion provisions and thresholds which have reduced
the scope for such claims. It is possible to speculate on the politics
behind the inclusion and continued reliance on stress claims
exclusions. First, the introduction of exclusion clauses corresponds
with the re-election of conservative governments in Victoria, Western
Australia and New South Wales. As Table 1 shows other jurisdictions
followed the use of the clauses in due course. The strengthening of the
provision in the Safety Rehabilitation and Compensation Act 1988 (Cth)
also corresponds with the progression of Howard Conservative
Coalition Government policies which reinforce managerial preroga-
tives. This is also evidenced by the introduction of the WorkChoices
legislation in 2005, which reduced the role of the Australian Industrial
Relations Commission in the settlement of industrial disputes;
diminished the powers of Trade Unions and encouraged the use of
individual workplace agreements almost entirely free of any statutory
minimum provisions. It follows then that the amendments to the
Safety Rehabilitation and Compensation Act 1988 (Cth) are part of this
broader package of legislation which supports managerial preroga-
tives. What effect does this have on the health system within
Australia? Following this logic, there is an increased likelihood that
greater numbers of workers will be covered by the Safety Rehabili-
tation and Compensation Act 1988 (Cth) and consequently there are
potentially greater numbers of workers withmental health conditions
who will not be able to claim compensation. If the usual trends in
templating continue within the Australian workers' compensation
arena, other jurisdictions are likely to adopt the Commonwealth
model. In essence this means a greater potential for fewer workers
with mental health conditions to be covered by the workers'
compensation schemes. These workers may in time turn to the
national health scheme for medical care and to the taxpayer funded
social security scheme for income support. Therefore, increased
n lost-time claims (data collected from sources noted in footnote 6).

http://www.aifs.gov.au/acssa/pubs/newsletter/n4pdf/acssa_news4_sexharass.pdf


Fig. 4. Trends in stress claims across all Australian jurisdictions — Commonwealth Data Collection Safe Work Australia (2006) and data collected from sources noted in footnote 6.
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research about the shifting of costs out of the workers compensations
schemes into taxpayer funded social security and Medicare is needed.
It is worth pointing out two ironical features of these developments.
In the first place, for over a decade the Commonwealth Governments,
of whichever political persuasion, have been working assiduously to
reduce the potential for workers' compensation costs to be transferred
to taxpayer funded social security. This has been achieved, to a high
degree, by imposing preclusion periods on workers exiting workers'
compensation schemes through settlement of their claims. These
preclusion periods prevent a worker with a lump sum settlement
from immediately claiming a social security benefit. In effect the
period is calculated to correspond with the time it takes for the
workers to exhaust the lump sum settlement through the ordinary
costs of living (Industry Commission, 1994).7 Second, one of the key
impetuses for this leakage is coming from, and in the future will be
increased by, the Commonwealth itself. As has been noted, the
Commonwealth has historically had notoriously high numbers of
stress claimants, but there has been a significant reduction in such
claims; this may, in part, be because unlike other systems Comcare
statistics reflect the rate of approved claims by Comcare, whereas
other systems produce data on raw claim numbers. It is possible that
the Commonwealth data collection method still shields a large pool of
claims.

14. Corporate citizenship: another approach to the prevention and
management of work stress

Limiting access to stress claimants through legislative exclusions is a
reductionist approach that does not encourage interventions at the
organisational level that may prevent or reduce the development of
stress disorders among workers. As Larsson and Betts have observed
‘changing the cost carrier by shifting costs, or excluding certain types of
types of injury from compensation, however does not necessarily
reduce the size of those costs and consequences’ (Larsson&Betts, 1996).
7 The preclusion periods do not apply to stress claimants alone but the fact of a
preclusion period and the general difficulties inmaking claims forwork related stressmay
in fact drive some workers away from the workers compensation system, and force them
to claim social security at first instance in preference. For a discussion of cost-shifting and
social security see Stewart, Doyle, & University of New South Wales (1988).
Rather they serve as a form of claims management by limiting liability
and providing some type of protection to employers. However, aiming
to simply achieve statutory compliance with legislative provisions has
the potential to leave all stakeholders disappointed in the long-term
outcomes. The increase in the number of stress claims in various
jurisdictions following a tightening of the exclusion clauses in the
legislation would suggest that employers who seek to only fulfill their
statutory obligations with regard to the psychological health and well-
being of their employeesmay not achieve the reduction in stress claims
that they may have hoped the legislation would afford them. Workers
will continue to develop stress-related disorders, and regardless of
whether liability for the stress injury is accepted or not by the employer,
these stress injuries will eventually impact on workplace productivity
through presenteeism and extended employment absenteeism. While
the aim of workplace occupational health and safety initiatives is
focused on the outcomes of reduced lost-time injuries and work
absences; prior research has identified that a majority of productivity
losses associated with increased health risks among workers, including
mental stress, is due to presenteeism; with lesser losses attributed to
absenteeism (Burton et al., 2006). Presenteeism refers to the phenom-
enon of workers, who report ill health, showing up to work instead of
being absent to rest and recuperate (Aronnson, Gustafsson, & Dallner,
2000). A number of factors contribute to presenteeism, including
workplace culture, (Bellaby, 1999) job demands, (Kivimäki et al., 2005;
Aronsson & Gustafsson, 2005; Demerouti, Le Blanc, Bakker, Schaufeli, &
Hox, 2009) and perceived individual choices (Johansson & Lunberg,
2004). Workers who experience physical or psychological health
distress andwhoarenot granted sick leave (compensable or otherwise),
often remain at the workplace leading to an exacerbation of the illness
or injury (Bellaby, 1999). Supporting this notion, a reciprocal relation-
ship between emotional exhaustion and presenteeism has been
identified, suggesting that emotional exhaustion leads to presenteeism
which leads to further emotional exhaustion (Demerouti et al., 2009).
Workers experiencing a stress injury may find that they have limited
choices in dealing with their health (Dew, Keefe, & Small, 2005). Thus,
requirements and exclusions of workers' compensation legislation
pertaining to stress-injury claims that limit a worker's access to
compensable sick leave can have a powerful influence on promoting
presenteeism among injured workers. Whether due to the economic
climate or an individual's capacity tofindalternative employment, some
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workers have no option (Dew et al., 2005) other than to remain in a
work environment that is either stressful in of itself, or which does not
share the responsibility of promoting a healthy workforce. Therefore,
while avoiding the short-term costs associated with a workers'
compensation claim, employers may ultimately bear financial losses
associated with decreased productivity from injured workers who
remain at work, but are less productive.

Given that in all Australian jurisdictions there is a requirement that
work is a substantial contributing factor to the development of the
stress disorder, the exclusion provisions provide some form of
protection for employers against having to deal with stress disorders
that were not a direct consequence of work. However, differentiating
between work and non-work contributions to mental health condi-
tions is complex in 21st century working life. This is not surprising,
given that the risk factors for stress disorders are multi-factorial in
nature and involve complex interactions between the individual, their
task demands and their environment. There is abundant literature
reporting factors that contribute to stress, (Kendall, Murphy, O'Neill,
& Bursnall, 2000) in addition to strategies for the prevention and
management of work-related stress (Guy, Muenchberger, Murphy, &
O'Neill, 2003). Causative and exacerbating factors include personal
vulnerability to stress; job demands including excessive workload,
and time and performance pressures; and a negative organisational
culture including workplace conflict, bullying, violence and harass-
ment and perceived support from the employer. Rapid developments
in technology and telecommunications have resulted in a temporal
and spatial blurring of when, where and howworkers are expected to
perform their jobs. As a consequence many white collar workers take
work home; the reasons for which vary from real-time telecommu-
nications with business partners operating in other time zones, or
simply to work unpaid overtime to complete the demands of the job
that are in excess of the paid work week. ‘Overspill work’ or ‘overtime’
performed at home in addition to hours worked at the workplace is
common among salaried professionals (Pyöriä, 2003; Sullivan, 2003)
who have a commitment to their work that exceeds their contracted
work hours. Likewise, in times of economic prosperity, workers in
trade, retail, hospitality and human service professions face increased
productivity demands characterised by longer and more frequent
shift schedules that may impact on family and home life. Although
longer hours of work are frequently associated with self-rated health
problems, they are not identified as an independent predictors for
health (Harma, 2003). Shift work is associated with ill health (in
particular coronary heart disease) due to changes in lifestyle; most
notably a disruption to the circadian rhythm and a discord between
social and family life (Knutsson, 2003). The significant relationships
between lack of control over the scheduling of shift work and negative
effects on family and health outcomes (including lack of work–home
balance, burnout, distress and general poor health) (Tausig & Fenwick,
2001), and the increased risks of psychological distress and sickness
absence amongworkers having the double burden of long work hours
coupled with domestic responsibilities (Ala-Mursula et al., 2006),
have been identified. Quite simply, there are high demands on 21st
century workers in terms of job performance; time pressures that
impact on their capacity and performance in both working and non-
working life.

As with many other nations, Australia has developed occupational
safety and health (OS&H) legislation to promote the health, safety and
well-being of workers, while preventing workplace death, injury and
disease, including mental stress (Safe Work Australia). However, the
1999 Luxembourg Declaration on Workplace Health Promotion
(WHP) in the European Union (EU) (ENWHP, 1997) acknowledged
the increasing health impacts of rapid technological and economic
changes within workplaces, and advocated for an approach that went
beyond traditional OS&H risk reduction to include health promotion
strategies. The Luxembourg Declaration recommended an increased
awareness of, and responsibility for, work health promotion among all
stakeholders; and suggested the development of a workplace culture
and relevant leadership principles whereby employees are actively
involved in decision making on issues that affect their health and
well-being. The 1998 Tokyo Declaration on Work-Related Stress and
Health in three post-industrial settings (EU, Japan and The Unites
States of America) reinforced this broad health promotion approach
to the prevention and management of work stress. The Tokyo
Declaration was based on an “Investment for Health” philosophy,
whereby an investment of resources in the health of workers will have
economic benefits to the organisation and also enhance the health and
social capital in and out of the workplace.

These two declarations suggest that as an alternative to traditional
(and potentially limited) OS&H risk reduction strategies, proactive
engagement of all stakeholders to address the health and well-being
of workers can positively impact on individuals, employers and the
wider community. This reflects a corporate citizenship approach to
worker health. Corporate citizenship is an overarching philosophy
about how business should operate as part of society. Corporate
citizenship promotes the integration of the worker and the organi-
sation as partners within the industrial system and as citizens in
society (Drucker, 1946). This approach uses the ‘citizen’ as ametaphor
for assisting organisations to understand the impact of their business-
related decisions on the rest of society's citizens, be they human,
ecological or other business legal entities. The relationship between
business and society began as an economic one, but as public concern
grew about the impact of business activity on social and environ-
mental issues, corporations have become increasingly aware of the
impact their business activity has on society. Over time, corporate
citizenship has grown to include the discretionary behaviour of
organisations with regard to community issues broader than just
environmental concerns, including the health and well-being of
people within the community in which those organisations operate.

Corporate social responsibility (CSR) is one strategy that organisa-
tions can implement to generate corporate citizenship. CSR developed
through public concern of the effects and influence of corporate
actions on society including an organisation's behaviour regarding
human rights, labour conditions, health and safety, community
involvement, bribery and corruption (Meehan, Meehan, & Richards,
2006). However, CSR should be differentiated from corporate
philanthropy. While the latter is generosity to the community purely
for the purpose of making the organisation look good, CSR identifies
and addresses fundamental aspects of environmental and social
sustainability which are essential for financial sustainability. While
CSR is not another term for ‘sustainable development,’ nor is it
‘corporate governance’; good corporate governance will embrace CSR
(Meehan, Meehan, & Richards, 2006). The expectation is a win–win
outcome; for example achieving economic success for the corporation
and ongoing financial remuneration, health and well-being for the
workers and their families, and reduced financial liability on insurers
and the medical and social security institutions. Many large
organisations have been required to face their CSR commitments in
response to public concern about the effects of their business practices
on society; while other enlightened corporations view their CSR as an
opportunity to be innovative and secure a competitive advantage
(Porter & Kramer, 2006).

For CSR to be effective, business and society must understand that
they are interdependent, and that instead of short-term activities
designed to paint an organisation in a positive light, a long-term
commitment to meeting the needs of both the organisation and
society are required. There are many case studies of corporations who,
through CSR, have achieved financial profitability while addressing
the needs of the community. One such example is BHP Billiton's
Indonesia Coal Projects (BHP, 2008). During the exploration and
feasibility stages of the project, the organisation conducted a risk
assessment in the region on factors that may impact on their future
production. Since eighty per cent of their prospective employees were

http://www.workcover.wa.gov.au/PublicationsResearch/Research.htm
http://www.workcover.wa.gov.au/PublicationsResearch/Research.htm
http://www.workcover.wa.gov.au/PublicationsResearch/Research.htm
http://www.workcover.wa.gov.au/PublicationsResearch/Research.htm
http://www.enwhp.org/fileadmin/downloads/press/Luxembourg_Declaration_June2005_final.pdf
http://www.bhpbilliton.com/bb/sustainableDevelopment/caseStudies/2007/frontEndLoadingOfHsecInIndonesiaCoalProjects.jsp
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expected to come from the local community, a survey of public health
needs was conducted. Among others, it identified concerns in the
areas of basic hygiene, maternal and child health, communicable
disease, clean water, the provision of basic medical services, health
service infrastructure and health practitioner training. BHP Billiton is
currently working with the local community on programs to improve
the public health of the wider community which will provide its
future workers. In this case, the organisation has accepted a joint
responsibility to address the needs of the community. This concept of
mutuality; that is, engaging with other stakeholders in society to take
ownership of a problem or issue, underpins the corporate citizenship
philosophy.

With regard to the prevention and management of stress and
other mental health disorders among workers, three levels of
intervention are described (Lamontagne, Keegel, Louie, Ostry, &
Landsbergis, 2007). Primary interventions are preventative interven-
tions that aim to reduce risk factors for stress at the source;
organisational changes to workload, job design andworkplace culture
may be considered primary interventions. Secondary interventions
aim to ameliorate the effects of stress by providing individuals with
the skills to cope with, and become resilient to, stressors that are
present. Finally, tertiary stress management interventions are those
that treat, rehabilitate and compensate workers who are experiencing
symptoms of a stress disorder; and include health interventions such
as pharmacology and counselling, and workers' compensation and
injury management processes. A good corporate citizen would choose
to engage in the problem, regardless of liability, because they see it as
their mutual responsibility to provide a working environment that
minimises stressors and promotes individual psychological health,
resilience to stress and overall well-being. Therefore the development
of organisational policies and processes to prevent and manage stress
work place stress, and the provision of a working environment that
facilitates coping with work and non-work stressors, is an example of
how an organisation can move beyond the minimalist legal require-
ments of OS&H legislation. Such organisational interventions that are
driven by economic value, moral, ethical and even discretionary
motivations are regarded as good corporate citizenship, when these
organisational practices become part of the culture of the workplace
(Carroll, 1979). The overall result is improvedworker health andwell-
being and economic gains for the organisation.

A review of stress management interventions have identified
interventions that occur at the organisational level (i.e. primary
interventions), are likely to be more successful and have longer term
benefits to both the individual and to the organisation, than (tertiary)
interventions aimed only at the individual level (Lamontagne et al.,
2007). Organisational level interventions that prevent or minimise
the impact of work-related stress are beneficial to all stakeholders.
Porter and Kramer (2006) state:

The more closely tied a social issue is to the company's business,
the greater opportunity to leverage the firm's resources and
capabilities, and benefit society (Porter and Kramer, 2006).

These organisational strategies include a variety of human
resources management practices such as communicating with work-
ers to monitor stress levels and needs; collaborative workplace and
task re-design; empowering workers through participatory manage-
ment and the development of organisational policies and processes
that are family-oriented and socially supportive, to assist workers in
becoming resilient to stress (Kenny, 1995; Goddard, 2004). However,
there appears to be a disconnect between preventative primary and
secondary strategies and tertiary (rehabilitation and compensation)
strategies (Lamontagne et al., 2007).

In the event that a worker develops a work-related injury, illness
or disease; workers' compensation legislation is designed to minimise
the social and economic impact of injury and disease on workers,
and achieve cost effectiveness for employers and the community
(WorCover WA). Workers' compensation legislation that provides
incentives to employers to implement proactive organisational stress
prevention and management interventions can help promote a CSR
approach. For example, legislative requirements for the introduction
of organisational injury management policies and processes can
facilitate a cost-effective return-to-work for the employee. Workers
benefit from a resumption of work, employers benefit from reduced
worker absence, and the insurers benefit by reduced financial liability
and less complex claims management processes. Furthermore,
strategies for the prevention and management of work-related stress
will be more effective when delivered through practical, balanced and
transparent partnerships between all key stakeholders, a key element
of a corporate citizenship approach (WHO, 1995).

However, the stress exclusions present in the current Australian
workers' compensation legislation appear diametrically opposed to
the principles of CSR, by highlighting that an employer's obligation for
a worker suffering mental stress extends only to where a direct link
between the stress claim and occupational exposure is established.
The multi-factorial causation model for stress and psychological
disorders often makes it difficult to differentiate between work and
non-work contributory factors. Exclusion provisions that limit
eligibility for a stress claim also exclude workers from the subsequent
stress management interventions that would become available to the
workers within the scope of a stress claim.

Instead of relying on exclusion provisions that inevitably deny the
seriousness of mental health disorders among Australian workers, a
cultural shift in howworkers, employers andother stakeholders actively
engage in addressing the problem of stress is needed. Clearly, all
stakeholders, including legislators, have a responsibility to support,
promote or contribute to the prevention and management of stress
among workers. Adoption of a corporate citizenship approach can help
promote this mutually of responsibility. However, while corporate
citizenship remains a voluntary approach among organisations,
legislators can promote the long-term economic and social benefits to
employerswhomay be focused on short-termfinancial costs associated
with stress among their workers. Possible future directions that
promote activities using a corporate citizenship approach among the
various stakeholders are discussed below.

15. Future directions

In relation to stress-related conditions in the community, cost and
liability shifting is taking place between Federal and State and
Territory Governments in Australia as well as between employers,
private workers compensation insurers and private and public health
insurers. The positioning and re-positioning of these agencies should
not have a detrimental effect on injured workers. The data discussed
above establishes that compensable stress-related conditions are
significant health issues in the broader community and that the
threshold between a work-related condition and a condition
otherwise bought on by the normal exigencies are increasing blurred.
It follows that a number of approaches might be considered. We offer
these as broad concepts only.

First, consideration of the removal of all stress claim exclusion
provisions would eliminate a proportion of litigation relating to the
application of the exclusion clauses. In addition insurance costs of
administration of those claims would fall away. Against this would be
an expectation of rising claims and costs. Asmost stress-related claims
are multi-causal employers and insurers might also argue that this
returns them to situation where they are carrying a disproportionate
burden in relation to illnesses and disease which occur through non-
work-related matters. The prospects of turning back the clock would
appear to be remote.

Second, instead of altering the existing legislation, insurers adopt a
process of approval of claims on a ‘without prejudice’ basis in the

http://www.who.int/dsa/cat95/zjak.htm
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short term. As an element in this process the insurer and employer
would agree to allow a reasonable level of medical treatment and
leave for any claim in order to reduce the anti-therapeutic effects of
claim denial which usually results in delayed responses to care.Whilst
there is not space to traverse the effects of delay and denial of claim
upon worker health it is as much to note a body of literature now
establish a clear link between failure to process a claim expeditiously
and poor health and return-to-work outcomes (Lippel, 1999a,b;
Strunin & Boden, 2004; Beardwood et al., 2005; Kirsh & McKee, 2003;
Roberts-Yates, 2003). Reconciliation of the costs might take place
after the claim has been accessed. The employer would need to be
prepared to provide a safety net in relation to somemedical costs. Some
might argue that this process is informally in place already, as some
enlightened insurers have adopted this approach. This policy could be
formalised, particularly with larger government agencies, where sick
leave entitlements are usually more generous. On the other hand
informal arrangements such as the ‘without prejudice’ approach often
involve intervention at a late stage of the development of the stress-
related condition. Earlier interventions are often warranted.

Third, in the case of larger employers adopting the innovative
approach of unlimited sick leave may reduce the toxic effects of stress
claims (Robinson, 2003; National Bank of Australia, 2008). This policy
allows workers to claim unlimited leave for sickness including stress-
related conditions, on the condition that they are part of a managed
return-to-work. This approach allows for earlier intervention by
employers and avoids compensation claim frictions. Not surprisingly
such a policy is generally only available to larger employers with
strong in-house claims and human resource departments. It requires
agreement with workers representatives as it usually forms part of a
collective bargaining arrangement. Workers do not (and cannot)
waive workers compensation rights, they simply choose an alterna-
tive industrial option offered by the employer. Importantly, managed
sick leave allows the employer to terminate the workers employment
where the worker is unable to resume duties.

Fourth, another option is the removal of exclusion provisions and
the establishment of a co-operative fund between public health
authorities (i.e. Medicare Australia), insurers and employers which
would allow workers with stress-related conditions to make claims
through the employer; initially as a workers' compensation claim to
be accepted on without prejudice basis. The essence of this concept is
again to reduce claimant friction costs and progress treatment at an
early stage; thereby expediting worker access to tertiary level stress
interventions. Contributions to the fund would reflect some estimate
of workplace vs. community/endogenous contribution to the condi-
tion, which characterises the assumption of shared responsibility and
engagement with the issue of worker stress.

A fifth alternative proposal involves enlarging employer respon-
sibility by removal of exclusion provisions and provision of financial
support for employers who provide early intervention and ‘without
prejudice’ approaches to work stress. This support would be in the
form of taxation rebates or deductions for costs incurred in such
programs. This approach would supplement already tax deductible
employee costs. Consistent with principles of CSR, this option engages
the government and employers to share responsibility and allows the
focus to return to prevention of claims rather than exclusion of claims.
Schemes of this kind are now appearing in Australia and the USA
(Thompson, 2008). Based on a holistic approach to wellness in the
workplace the Victorian Government, in 2008 established a chronic
disease prevention screening program. This scheme encourages
employers to provide health screening for employees which is
partially subsidised by Government funds. In Victoria the funding is
based on a dollar for dollar scheme with employers making an equal
contribution which is also tax deductible (Victorian WorkCover
Authority, 2008). This scheme is also being duplicated in Tasmania
(OHS Alert, 2008). These schemes serve as a model for a work-related
stress programs. Importantly these schemes acknowledge the
blurring between work and non-work-related incidents and the
benefits to employers in focussing on employee wellness rather than
placing excessive attention on statutory compliance and workers
compensation rules.

16. Conclusion

This paper has discussed the prevalence of mental health disorders
in Australia following the introduction of stress exclusion clauses.
Requirements for the compensation of work-related disease exist
within the workers compensation legislation of the various jurisdic-
tions in Australia. The introduction of exclusion clauses pertaining to
stress-related claims across all jurisdictions has limited worker access
to compensation. The incidence and prevalence of stress claims since
the introduction of the exclusions suggests they contribute little to the
prevention and management of stress among workers. Associated
costs due to presenteeism, absenteeism and decreased productivity
have financial penalties to the employer, regardless of whether they
accept liability for the claim. The continued increase in the costs and
incidence of so called stress claims indicates that there is an asym-
metry between the state of knowledge in relation to the prevention of
poor mental health which indicates that attention should be directed
and interpersonal relationships and organisation relations in the
workplace. The paper has indentified that precarious employment
giving rise to increased worker vulnerability due to globalisation and
new forms of employment contracts leading to perceptions of job
insecurity are major stressors in the workplace. In Australia stress
claims arising out of these factors are likely to present significant
litigation challenges because all jurisdictions have imposed provisions
which exclude claims based on stress arising from redundancy,
redeployment, transfer and dismissal. Thus whilst there is research
which indicates that change management is a major stressor and
likely to cause incapacity unless properly managed, the safety net
protections for income support have been removed. In short the
legislative measures adopted are blunt instruments which aim to shift
the costs of health care and income support for mental disorders out
of the workers compensation system into the public health and social
security arena. This approach suggests that work and employment are
causal factors in the development of these conditions. It also implies
that employers should not bear the burden of any associated costs.
This paper advocates a rethink of this trend. It suggests that a range of
options be considered, ranging from the preventative to funding non-
adversarial compensation responses. Adoption of a corporate citizen-
ship approach to the prevention and management of stress in the
workplace is proposed, that extends beyond compliance with OS&H
risk reduction requirements to incorporate health promotion and
which is not restricted by the exclusion clauses of the workers com-
pensation legislation. Mutual responsibility, among all stakeholders,
for the health and well-being of workers can be promoted through
legislation, joint initiatives and financial incentives that promote a
corporate citizenship approach to the management of stress among
workers.
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