Making Public Comment
The Australian Public Service Commission (the APSC) issues guidance to Australian Public Service (APS) agencies and employees on a variety of issues relating to the application of the APS Values and Code of Conduct. This includes guidance on the ability of APS employees to participate in political activities and, in particular, to comment publicly on matters of public interest.
The APSC’s guidance is available on its website in the publication the APS Values and Code of Conduct In Practice. Relevantly, the guidance notes:
6.2.7 When employees make public comment in an unofficial capacity, it is not appropriate for them [ i.e. APS employees] to make comment that is, or could be reasonably perceived to be:
a. being made on behalf of their agency or the Government, rather than an expression of a personal view
b. compromising the employee's capacity to fulfil their duties in an unbiased manner—this applies particularly where comment is made about policies and programs of the employee's agency
c. so harsh or extreme in its criticism of the Government, a Member of Parliament from another political party, or their respective policies, that it raises questions about the employee's capacity to work professionally, efficiently or impartially
d. so strong in its criticism of an agency's administration that it could seriously disrupt the workplace—APS employees are encouraged instead to resolve concerns by informal discussion with a manager or by using internal dispute resolution mechanisms
e. a gratuitous personal attack that might reasonably be perceived to be connected with their employment
f. compromising public confidence in the agency or the APS.
 
The guidance effectively asks employees not to do, or say, anything that might cause a reasonable person to question their ability to serve the government of the day, or future governments, impartially. An impartial public service is fundamental to Australia’s democratic system of government.
 
The tension between the duties of an employee and their rights as private citizens has been considered in several cases. In the Banerji case (Banerji v Bowles [2013] FCCA 1052), the Federal Court observed, in deciding a procedural matter, that employees do not have an unfettered right of freedom of political communication.

This issue has arisen again in the recent Fair Work Commission decision in the Starr case (Daniel Starr v Department of Human Services [2016] FWC 1460). That matter, decided by a single member, is currently on appeal to the Full Bench of the Fair Work Commission.

This is an evolving area of the law that attracts considerable attention. The APSC regularly reviews the implications of cases for its guidance.
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